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To the Honorable the Council and House of Representatives of the Territory ef 
Kansas: P 


tear F, 

Your communication through the medium of the Attorney of the United States for the 
Ferritory, was handed to the Supreme Court at its session on the 30th ult, and being 
vaken into consideration, it was determined by a majority of the Court toreply toso much 
thereof as presents the question of your authority to enact the bill, “providmg for the 
temporary session of this-Assembly at the Shawnee Manual Labor School;” and the fur- 
ther one, “ whether the adjournment of this Assembly to this place m pursuance of such 
act was legal?’ in other words, the vital inquiry whether you are @ constitutional 
Legislative Assembly. 

As to so much of your communication as is embraced in the succeeding clause, to wit 

whether it is competent for this Assembly, 1f 1ts present session be legal, to confer on 
the Probate Courts jurisdiction civil and crimmal, concurrent with the District Courts ,’ 
they determined that, as it presents a question touching the legality of a specific act of 
legislation, they would leave the solution of that, should 1t arise, to the ordimary course of 
judieial inveBtigation. 

In making the distinction, they have been controlled by the peculiar characteristics 
of the first mquiry Looking as ıt does to the constitutional existence of the Legislative 
Assembly, upon which rests interests of the most vital character and of universal appli- 
@ation to the well being of our people, it has seemed to a majority of the members of the 
( ourt that they should fail in the accomplishment of a leading purpose in their creation 
rf, suffering themselves to be restrained by too nice considerations of technical delicacy, 
rhey should refrain from a direct response to your intcrrogatory. 

In reaching this determination, they have been influenced in no small degree by then 
high appreciation of the constituent elements of your honorable bodies. Satisfied 
thoroughly that in the great requisites of intelligence and public virtue, the Legislative 
Assembly of Kansas will compare favorably with similar bodies in the States of the 
Union, and fully persuaded that in propounding the inquiries you have been influenced 
by an earnest desire to shape your legislation im strict conformity to the obligations ot 
eontrolling law, the consideration of the preliminary question, whether a response should 
be made by us, was approached with a natural anxiety to find it consistent with a senee 
of official duty todo so It ıs but justice to ourselves to add that this motive was powe- 
fully offset by an habitual reluctance to interpose, even upon solicitation, in any matter 
wherein it was known that co-ordinate branches of the Territorial Government entertained 
eonflicting opinions Immediately upon entering upon the inquiry, the immense magni- 
tude of the interests involved arrested our thoughts, and forbadein the mogt emphatic 
tones, a resort to the ordinary justification for silence, that the ease presented was “coram 
non judice ” 

It may be true that this is technically the fact; but we could not concieve ourselves 
yustified ın reposing upon this defense, when, meantime, that greatest of all evils, anarchy, 
might exist rampant upon our soil, fed and encouraged by the reckless and unprincipled 
who might even invoke our very silence as an argument in maintenance of their destruc- 
tye sentiments; and besidé this, perhaps, draw hence inferences fatal to our independence, 
and consequently subversive of that confidence which we are most solicitous to maintain. 

You will do us the justice to be assured that this apprehension hes not its origin in a 
dgMishness which regards our own reputation merely for its own sake, but in a deep anxiety 
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for the public interests whioh we feel te be largely dependent upon the estimate 88 welt 
of the independence as of the uprightness and ability of those to whom are assigned tic 
interpretation and administration of the laws. . 

We have felt the less hesitation in examining and responding to your questions, be- 
cause there is much reason te deubt whether, under aey circumstances, the difficulties 
involved in them might be presented to us judicially for solution. These reasons for doubt 
are supposed to: be feund in the views of the Supreme Court of the United States as ex- 
pressed in 5th Howard's Reports, p. 848, in the ease of Scott et al. vs. Jones, in which 
tko cotistituticnal existence of the Territorial Legislature of Michigan was proposed to be 
brought into review. be i 

Without attempting an elaborate examination of the points of that case, it is sufficient 
for our present purpose to say that the whole tenor of the argument of that high tribunat 
13 to demonstrate that the subject matter of legislative bodies, and not the competency of 
their organization, forms the true and only topic of judicial revision. Should such an 
exigency arise as an unwarrantable attempt at legislation by any body wanting the ne- 
cessary elements, say they, “if not situated within the territory of the Union,” 1t “would 
be a foreign affair, and not within the cognizance of the departments of this government, 
unless so interfering with its rights as to call for the political exercise of the executive or 
legislative authority over our foreign relations” “Again, such conduct by bodies situated 
within ous limits, unless by States duly admitted into the Unidn, would have to'be reached 
either by the power of the Union to put down insurrection, or by the ordinary penal law? 
of the States or Territories, within which these bodies unlawfully organized are situated, 
and acting,” language manifestly referring to the assumption of legislative power by selt- 
constituted ard rebellious organizations. 

Again they speak interms which admit of no question of their understanding of the 
relations of these departments of Government, when they say “the judicial tribunals of 
the general: government which acquiedce ın the political organization that has been pro- 
fessing to pass statutes,” &c 

After remarking in addition as to their recognition of such bodies as duly organized, 
and conceding their existence therefore, as a State, and that the statutes must be 
treated as the statutes of any other State, within the meaning of the act of 1789, known 
as the judiciary act, they add: “And, if so, we must inquire onty inte the validity of their 
subject matter, and not as to the new, any more than the old States, ever suppose the 
question of their political competency or power to pass statutes at all, was an inquiry 
intended to be placed under eur consideration and decision,” by the act above mentioned 

We could not but regard an attempt to evade the force of these views by the suggestion 
that they wero expressed pirticularly with reference to State organizations, and therefore 
not applicable to the position of a Territorial Legislature, as more resembling a quibble 
than an argument, unless, indeed, contrary to our full conviction, some difference in 
gaa between the several organizations, applicable to the point ın controversy, could 

e shown. 

It would not only so partake of the appearance of a quibble, but what is of more force, 
it would falsify the facts of the case, ‘since the yery question presented arose upon the 
legislation of a Territory, and would inevitably have drawn rori the sugust body which 
pronounced the decision such distinction. 1f, ın their judgment, such distinction existed 

Having referied to this decision in maimtenance ef the propriety of responding in thig 
inpficial manner to your inquiries, we will add before dismissing it thyt it 1s no less 
forcible to sustain the.proposition that you are yourselves the mdges. without appeal o 
revision, of whatever may be embraced ın the mare: ard form of your oa ganization, 
and that neither an objection to-your place of session or of any other matter not embracea 
within the subject matter of the operative provis:una of your legislation can be called in 
question elsewhere, By « 

‘We will but add to these reasons—satisfactory to ourselves, and we trust to you—that 
we are gratified to find ourselves sustained i» g position altogether novel, in the course 
'se'have adopted, by precedent, to which, so.far 23 we know, ne ohjection has arjsen; a 
‘precedent, too, which woes much farthe: than we have determined to go. A. resolution 
of the Legislature of Minnesoté Tc*ritory-propoundmg qaestaons to. the Judges of the 
supreme Court of that Territory was fully replied to by the Judges See proceedings of 
the first session of the Minnesota Legyiature. 


Having deterntined to reply to the extent indicated, the nature of that roply next comes 
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Text to be considei éd. MOT , 
_ Upon ‘this we'liave had-no drficulty. We have not been ableto discover any substantia! 
cljection té the constitutionality of?the comse of tho Legeslative Assembly. We could 
kee, iñ ‘the’chingd-of the’place of your’session out ‘of mere.caprice, much that would be 
ebjoctiontifle’s foot-taste-and to that. spirt of. deferencesté regularity, and, oyder which 
“the peple hivei right ‘as well asan anborndspnsition tex pectin those holdurg,honore- 


ble positions, but we are forbidden by the hishest considezations of respect and justice 
te suppose caprice to have governed your honorable body, To feellotherwise would be # 
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dereliction from the courtesy due to a department of government, ds well-as att uhseomly 
sdopariure from the analogy to ths well established principle of law, Upon the redognitios 
of which courta forbear tó go behind the record When the judgment of a compétentitribunsl 
comes: incidentally under their ‘notice. a - 

It is not for ud to inquire what considerations did govern you} but to assume—the leass 
that any respectabje body cán ask—that you had for your action reasons to yourselves 
most satisfactory and ample. 

The questions presented for our consideration are, Whether the act of the Legislative 
Assembly declaring the Shawnee Manual Labor School the temporary seat of government 
ıs valid’? And, Whether your legislation at the last mentiomed place is legal? 

They might be treated together, as really presenting the solitary inquiry, Whether your 

onorable body has a constitutional existence? But the latter branch of the inquiry 
mands.a brief consideration distinct from the other. 

It may be remarked ın reference to it, that its favorable solution may be shown, what 
ever might be the reply to the former, unless—which is by no means a certain proposition 
-—no legislation can be obligatory promulged elsewhete than at the seat of government 

Indeed, the contrary is shoygit to be the recognized 1ule, and as such has both been 
ected upon in the absence of express authority, and has, in the constitutions of the States, 
eertainly in some and perhaps generally, been recognized. 

The removal of Congress fiom Philadelphia to Lancaster, in 1777, upon the temporary 
reverses of the American arms in New Jersey, is an illustration of the former; while the 
16th section of the 2nd article of the constitution of Maryland is d demonstration of the 
latter. , 

We are, but too apt to confound inherent principles with either constitutional or legis 
biye requirements. It is usual to Hmit by positive enactment the exercise of the functions 
ef the departments of government to the seat of government} a policy not only not 
questionable, but clearly laudable and wise So, too, the residence of the chief Executive 
efficer 18 most commonly required to be there, yet it is not universally so. In Delaware, 
for example, and in Alabama, suth is not the case. The ast creating this Territory does 
not require this of the Governor; all that it does is to exact of him to “reside within said 
Territory.” Nor does it contain a prohibition to legislate elsewhere than at the seat of 
government. Upon this point 1t 1s entirely silent 

You are the judges of the propritty and regularity of the mode of performing youz 
duty. The object of your existénce is the highest known to enlightened communitiea— 
the enactment of laws to govern the intercourse of society and to control the action of 
its individual members. it wouid be to suspend the most ovértowering\interests upos 
too trivial considerations, if the vitality of yonr acts should be dependent upon mere 
peints of 1egularity, and these to be determiued by other tribunals, and that too by hift- 
ing the yeil of motive, and prying into its hidden springs. If the principle of such ap 
oversight and control were conceded, it would be «am alarming abuse, if, upon so compar- 
atively insignificant a point as the place of your dehiber ations, their whole efficaey should 
iest. However much it may seem to comport with the importance of legislative councila, 
to be surrounded with the conveniehces and comferts of tasteful and expensive buildings, 
reared by the munificence of government, and to have these located in the midst.of a re 
fined and intelligent population, these are, after al), the least of the elements of their 
usefulness The primary puipose of your being is to promote, by the wisdom of your 
seuncils, the public welfaic, and, whether surrounded by the dppendages of even prodi- 
gal.and profuse expenditures, or legislating undcr the genial shade ef one of Nature s 
forest monaichs, whefhe: in the centré cf lnxury and popilation, or in the stiliness of s 
solitude unbroken saye by the voice Of patriotic carncktness im support of needful laws, 
is but of the ujmost insignificanée in comparison withthe adaptation ef your measure 
to the interests entrusted to vou kecping 


If pestilenca, ther efore, shalt invade the halls nobly sréught to correspond with the 
magnitude of your duties, We can sce uo reagon why you should not. as did the Parla 
ment of Great Britain, to shun the desolation of the pligue leave Westminster, where, 
‘ since ‘the days of the Plantagendts, the Honses bad constantly sat,” but great resson why 
you should abandon these, if need be, for thè solitiide, tepartorm your labore; and if call- 
ad to assemble in the solitude, wheré Gonvemichces aie'not to be Rador the advancement. 
af your efforts, it iy ceralnty n3 Tess truc that you may and ought, ag {he Congress of the 
Revolution adjourned, indignantly, from Phtladelphia to Princeton, New Jersey, dbout the 
“lose of thit.g.cui struggle, to adjodrn to such other place as will furnish these 

It would be fairhlessness to the high trust assumed to diss:pate the tihe and entmgy 
su neccessary in a huutgd session, m combatting und oye coming inconveniences, instead 
etsoekiug a plaice, where, cons hence being prov Rien, thesé mo- be devoted to the le- 
xilimate qlyects of you: organization’ Hie fist altePnatn e, 1f adopted; ‘would present # 
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Jamentable cxsinple ofjtie truth of thed Weal tidei hey grt haered in Litera, harrei m oor 
te, “who sticks to the tetter sti¢ke to the’badrk)’ an idea net dissimuar-rom that ex 
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_ pressed in “grasping at the shadow and losing the substance,” in “straining at a gnat 


ger endswnllowWings: came eas ou Ys namic aat anb vretrurs ade mak malta cet 
eitra deftto-seck sige general prind ples areeiblee (0 your Masih We Bidane no 
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cacc-frositationsin resting'the.justifiedtion-of your, position Aport thèse views, ggd invoking to 
our further support the Tong established maxim, de minimus nôn, cunat lex tthe “law disre- 
cene! gatdsitrifies;! shonldsfeehthat position to, be itipregnable.,, Tt is due-to ourselves'to add, 
ec7t-thatdtovouldyhe an,unjust,inference, from, these Suggestions; to suppose that we regard 
the establishment of seats of government äs à matter of and fer fice.” On thë contrary, 
ve ` they bre inentire,consonanee wath the highest appreqiition of the advantages and “neces- 
‘aversityrof suchsestablishmont, + Suffige this to, guard-against, misapprehension, without de- 
parting frém theline of aygument toillustrate’ the importance of fixéd places for govern- 
ve < méntáľ purposes, and the, propriety, in. general, of there’. performing legislative func- 
s OS Ž Sam i fh lp a, a a tele ut of, a A A 
We are not, however, confined jo general principles, but may, with confidence; turn to 
: viherprovisions-ofrthe Organic.actiof.1854, ch. 59, the ‘act, of 1855, ch: 2677 ge6. 6, and the 
7a stutther act-of.1855,.¢h.,67,4n discussing the question of your right to locate,'temporarily, 
*~ -the seat. of government,of the Perritory, as we now, propose todo. ` Bo eens 
cos. 4 The 24th section ofthe first named act declares that "the legislative power of the Tertito- 
x yy Shalkextendto.all rightful subjects.of legislation, consistent with the'constitution ofthe 
United States and the provisions of this act.”, Some hmitátions follow, but, dò not affect 
fo" fhequéstion unter review. s,s- ona, tr parte E ana TUS E Tena 
< 3 77 Tt is eupposéd that, but for the 31st section, no.doubt yyould ékist‘but fhat under the 24th 
a tlre Legislative Assembly -would haveg clear miglit to designate’ the seat ‘of “government, 
either temporarily or permanently, or that if any ground of déubt‘couldVe fold it, would 
a. | be in-thatyclause ofthe 22d, section. ;which., proyides that “the persons thus elécted to the 
i ef ve t4 vrals ope gh §™ ~frk te As 
ëi? Lépislative Assembly shall meet at such place and. ried as, the Governor shall ap- 
* t « pointy’ tnit-thereafter the,time, place ahd’ manner of holding’and conducting al Glections 
37. o- hysthe.people;sshall- beypres¢ribed.by àw, ag well as the day-of the ‘Cominei cement’ of the 
«e fvegular sessions:of the, Legislative Assembly. ye e aa 
> 2. Porrthé:sake of simplicity and clearness, the 94th ‘section will be” examined first, in 
ia” o- comnežion:withithg dist, ag glso with the appropri 
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atiotis of séction’ 6 of Ch? 267, 1854 
*3 sound! of 4855p gnd aftenyards: in connexion with, the 22d” Section Of: {he Original 
act vr Pd ete Vane EAN Se gece 
ww -~r Ehé-lenguagé ofthe 24th section has been, already quoted , that of the 8lsi 

.>* following words, “that, the-seat of government of said Territory is hereby. located tempo- 
. varilytat Fort Leavenworth; and that, such portion of the’ public buildings as may not be 
hoy. Atotually usec and, needed for; military, purposes, may bê ‘occupied and used,” dnder the 


- i chrection of the Governor-ond,Legislative Assembly, for such public purposes af may be 


i required under.ihe proyisions of:this act.” - 


e > Tn the construction of..this.section, it is most obvious that the use ‘of tule word ttempo- 
~ + yarily,” must demand particulgr attention.. This would be true, if to be constrted inde- 
=. spendently of any other, it is much more so when to be construed, along witi? others, 
 .“and.when-a conflict is to be avoided. ’ as elias her ie. e 
Br If omitted; or if substituted, by.the word permanently, an entirely different phase would 
-be‘given‘to;thesection. But the word “temporarily”? does occur.” Why Was it inserted ? 
zat This. question will bė answered by dhe solution of another: ” Did Congress intend to desig- 
~~ * wate a‘seat-of government until by its own further action in ‘the premises;~a* pei manent 
» one-should be, established, or another temporary one pointed out, or was it‘the purpose of 
$ <. Congress to designate. such seat of government to, provide for exigencies that might arise 
a'e hefore’the-session of. the, Legislative, Assembly, leaving it to that body, as‘ore'of its ap- 
& . . propriate sights, as of all similar assemblages, uñńless restrained by “direct prohibition, 
‘2 «either to continue there, after-its convocation, if convenient to the public interest, or to 
designate some other, since it had accomplished the object of its temporaryjcreation? Te 
- 2+ this:question, it has seemed to us, there should bè no hesitation in making areply. The 
~ .* very.term used admits. the existence.of a, right ‘somewhere to change thé place Why 
nas ¥ temporarily,” if no cémpetent power exists to alter and change'it? Whére*rests that 
e > < powerin the absence of a prohibition, if not in the body -to assemble for JegisJative por- 
whe -poses’in the -Territory, and. having entrusted.to it the'great concern of preserving and 
' a + advancing the welfare ofa rapidly populating country, a body which-far beyénd Con- 
-©  « gress has the means of judging where, best for the attainment of tLese ends, tey shall 
t-e- “hold their sessions. `- + = = : waa fee ig 
Not only elementary writers, but judicial expounders of the law, have uniformly re- 
’ -~ garded-the pbject to be attained by a legislative act, ag all important to aid’ in its expa- 
t+ z#ition; ue a oe P . $ < S po% S 4 1a re 
` -a But here, not only. is there no prohibition, but a-distinct authority, in the language 
e 2 -»f the 24th section, to legislate on this subject. nii z AA 
' . This can only be denied by asserting contrary both to precedent and'principlë, that the 
> location of g seat of government is not a “rightful subject of Jegislation.” We sey can- 
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____ erary to precedent and principle; because both-bave:bee -most;emphatically-adirmed by 
$ ethe highest tepislitive'duthority- in this country and-from 1799:to this day, acquiesced 

“at ty bythe highest judicial-as‘well-as executive authority, of the Federal Government 
~ “oA yoperencéto the ast‘ 0f Congress ‘ofal790,.chi- 28, and to, the history of..ihe.country 
* frbin'that period to this, ‘petflespiwe think, this (proposition beyond controyersy....In ap- 
-7 Healtheto the listor#of thétimes,i We_haverthe.authovity.of, the, judicial tribunal aheady 
dusted (3 Howardp. LYF In asking the sanction of the;acquiescence.ofthe departments 
of government,‘ it Would bexpurelyesuperfiuons Ao. cite authority, swhenal.is remembered 

* “chat this ig thé’ very foundation of that large-system known as the common law, | 
' "Mhe att of 1790? by itg-5th section,’ locates: the: Seat of -Government ‘at Philkdelphia, 
.” Wntil-the first day of December; 1800, {thus temporarily) and by its 6th section locates ıt 
 Unetinanently at ‘the sity of Washington,-not co nomne, bytat,“the district and place 
wforesaid,” which by the first section, 1s-described as ta district of Territory not exceed- 
‘ng ten miles Square, to be iscated, as hereafter directed, on the river Potomac,!,a dis- 
trict since and now known‘ as the District of Columbia, and the particular plage,since and 
néw; te city of Washington. It isa confirmation of this view, rather,than anzolyjcc- 
mon, that thd Constitution of the U ited States, sec. 8, art. Ist, confers the right.of ‘ex 
clusive législation” “over such district, &c.,.a3 may, by’cession of particular states and 
thé'acceptahce of Cofigress, become the Seat of Government of the United States,’ &c, 
because it will be observed that the grant.of power here 1s to “exercise legislation,” and 
“not to select Seat of Governmént; this latter being, feally, bythe phraseology.used mer e- 
ly acknowledged as a legitimate exercise of an indispensable power. See Story commen- 


:* raries“hpou this section; Hdok"8, sec: 1211. a a ad Bg Ae 
Assuming then- that-the location df a Seat of Government, temporarily or pérmanently, 
ist right fur subject of legislatién,” the argument becomes, conclusive: that tle true eX- 
position ofthis ‘séction confers ample-authoxity for such an exercise of power as that in 
"question; while thé use ofttlie word {témporarily” in ihe dist section, leaves ihe quesnor 
* cntivelyfree-from the embarrassment of a supposed prohibition. ena 
Were it possible, however, that thése views fall shortrof concluding the question, it 18 
only needful to pursue the Jegislation of. Congress a step or two further, to discover a most 
distinct eXposition by that body of its own mterpretation of the subject. i. s =a 
« By see~6, chap 267, -of:the statutes ofiithe same session—1854, an approprigtion was 
“pile of twenty-five thousand dollars “for. the erection of publie buildings for the use of 
the Legisléture ofthe Territory of Kansas’ upon terms therein.mentiongd. This provis- 
ion is {00 well known to need a full recital, the more especially as.it wiefemed to rather 
in illustration of the section‘ next cited, than as of itself ilustrative of. the pombain dis- 
eussion, * - pes C E E ; * 
. Tt my bevbserved in passing that, notwithstanding the ansuficiency of this, section 
to accomplish the purpose, more especially when the history of its passage, after @ failure 
ofa more direct éfiort at repeal, 1s kndwn, it-;was‘pretty widely thought, for gome months 
aftel the promulgation of the esiablishment of the Territorial authority, that thischad, m 
fact, acedmplishéd'a repeal. of! the 31st section of the organic act, which is now strangely 
enough, by those entertaining this opimian, supposed to be in full force, despite.not only 
this section, but-the act- of 1855, ch 67, and‘your own act at the present session< 
‘Tracing the legislation of Congress a step further we see that at their last) session by 
ch 167, a momeñt since Mentioned; there is a further appropriation of twenty-five thou- 
„xand dollars, but. with this very material prowso that’neither this sum nor the,twenty- 
five-thousand dollars heretofore‘appropniated, shall be-expended ‘‘untjl,the-Legislature ot 
“said Terrrtory-shall have fixed by law the permanent Seat.of Government:) Itis to this 
statute we ask attention, as affirming the construction given io the act of 1854, ch 59° 
secs, 24and 815 te. * : i 
Ib Will be observed that there is no grant of power by this act of 1855, ch, 167;40 locate 
the permanent Seat of Goverment. * roe < S 
“The manifest meauing of the language used is } mere recognition of that power as an 
alreidy existing one. ‘It is.a prohibition‘ofthe expenditure of the moneys devoted to the 
‘nse of thé Territory, until such time. as: this admitted power:shall have been exercised, for 
rhé olivious-veason that Congress.did not intend these sums or any portion of them to be 
expended-for temporary buildings.. a tota A ae 
The plain conclusion from this view of thé act 1s that-Congress, entertaining no doubt 
ef the right of the Legislative Assembly to locate permanently the Seat of Government. 
thus expounds its ‘own understanding of its previous enictments, n parr materia, while 
the further inevitable inference follows that the. inferior right to locate the Seat of Gov- 
ernment temporarily, resides in.the same body; For authority for this argument, see 7 
B&C,p 99-6, B&O, p. 454, and 3d Howard, 556. i p 
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- For support of the concluding inferénce, the well known rule. of law that the greater 
entbraces the less, will be recognized as both applicable and sufficient. -See 6th Wheat., 
p.204, and 14th yol East's Report—the famous case of Sir Francie Burdett vs the Speaker 
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ef the House of Commone. “What is clearly implied by a statute is as much a part of it 
sa if expressed in Words’—Missouri Rep. vol. 8, p. 264. 

The 8th sec. of the 1st art. of the Constitution of the United States and the subsequent 
sition of Congress under it, to which reference has been already made for another pur- 
pose, are even more forcible in confirmation of these reflections. Ifthe construction then 
given it be correct, sustained, as we have shown it to be, by high authority, that the right 
to locate a Seat of Government is assumed and not granted by its language, no further 
doubt can exist of the existence of a similar power in your case, and of the truth of the 
eonstruction given by us to the acts and sections quoted; if it be not the true construc- 
tion, but is to be regarded as a grant of power, and gs the grant under which Congress 
subsequently enacted the act of 1790, then it becomes noless influential in defense of the 
inferential power to locate the Seat of Government temporarily, which we have claimed 
unger the stat. of 1855, ch. 167. If not so, whence the power to do what Congress, by the 
Sth sec. of this stat. did, to wit: locate, from that period to 1800, the Seat of Government 
at Philadelphia—not certainly under the Constitutional grant, for that speaks ot 
enly such district “as may by cession of particular states and the acceptance of Congress . 
become the Seat of Government of the United States,” language gratified by what occurred 
4m reference to the Distriet of Columbia, and the city of Washington; but never by any 
transaction in regard to thecity of Philadelphia. Hence the location thereof at the last 
named place, assuming it to have been by authority at all, was by one following neces- 
sarily from the greater authority claimed by virtue of the Constitution. 

Protracted as this opinion has already become, there is still another aspeet in which 
the subject must be viewed. i 

Objection to these conclusions may be supposed ta be-found in the clause of the 22d 
sec. heretofore quoted, “the persons thus elected shall assemble,” &c, 

The point of objection can scarcely be the first branch of the clause which gays that 
they “shall assemble at such place and on such day as the Governor shall appoint.” 

Phere are two views in which this part of the sec, may be presented, neither of which 
would effect the rightfulness of your acting, however one might produce question of thr 
Yeogahty of the call, as to “place,” under which you assembled. 

The first ia whether the authority to designate the place was not subservient to the 31si 
sec. establishing, temporarily, the Seat of Government at Fort Leavenworth, and if so, 
whether its true construction would not have been that it meant some particular place at 
that fort, and not any place outside of that. Assuming that no subsequent legislation of 
Congress had repealed the 31st sec. and conceding whatis distinctly implied in the objec- 
tions to your act, that the only place for legislation is the Seat of Government; this con- 
struction would follow irresistibly, because it would be the only construction that would 
Nave every part of the statute upon this subject to operate. That im the construction of stat- 
utes th:s rule prevails universally, is too well settled to be controverted. 6 Har. & John. 

. 26. = : 
í No particular stress is intended to be laid npon this view, as it does not relate to your 
tion. 

The other view of it is that it has been perfectly gratified by your assembling at the 
time and place pointed out by the proclamation of the Governor, without question of the- 
right to call you together there and then. To coniend that it exacts more, and that you 
were required by it not only soto meet, but there te remain, can only be successfully 
done‘by interpolating words, which the wisdom of Congress did not seé fit to insert. Ih 
would be but to press to a little greater extreme, without g difference in the principle, the 
‘peverity of this claim, if it should be contended, that having assembled, you had no right 
to adjourn until your session was finally closed, there being no recognition, by any lan- 
guage there found, ofa right to reassemble after adjournment. 

g Whatever argument entitled to particular consideration is derived from this section in 
gorogation of your action, must be sought for not in this language, which as we have 
shown, has been literally gratified, but in the succeeding words, “the day of the com- 
mencement of the regular sessions of the Legislative Assembly? “shall be prescribed by 
Yaw.” This may be considered as cither imposing an 1ujunctian, or as vesting an authority 
If the former, no inference unfavorable to the affirmance of your act can be drawn.— 
They would but mean to impose ag a duty, what would otherwise have boen loft to your 
discretion, and to require you to fix the period of commencement of future sessions 
instead of leaving this to the Governor, as Congress had done, for convenience, as to the 
first session. : : 

Suprosing the meaning to be d delegation of power, an argument might be presented, 
not tot lly destitute of 2 semblance of force, in the absence of any other provision 
touring the legislative authority of the Territory, and illustrative of the intention or 
Conzress’ ; J 

It would derive this force from a principle which has iis advocates, that the enumeration 
of particular, excludes more general grants of power, one, how aver, by no means conce- 
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ded, but while maintained with earnestness by some, ia denied with confidence by otkere, 
amongat the latter of whom is prominent, one of the most distinguished jurists of thie 
country, and the peer of the most famed of any other. Story Com. B, 3, sec. 842. 

Tt is not necessary that we should deny it. Its recognition would not militate against 
our views, since its most unqualified concession would be restricted, by an admitted 
qualification that it is only operative in the absence of anything to show a different inten- 
tion, as well as by a rule already announced—that rule is, that all statutes or parts 
thereof, relating to the same subject matter, must be considered together, and so construed 
xa to give to every part, if praoticable, its effect. To assume, therefore, upon this prin- 
ciple, a negation of your power to do anything beyond the fixing of the time of your 
future regular sessions, would be without authority of the principle itself, because it 
would be to disregard alike the 24th sec. confirming legislative power, as well as the act 
ef 1855, 167. It would be first to adopt a questionable principle, and then to claim ite 
gervice under circumstances in which it is totally inapplicable. 

It is only necessary in conclusion to refer to another part of sec. 24 of the organic act, 
żo show that the want of concurrence of the Governor, presents no objection to the effica- 
ey of the acts of the Legislative Assembly, two-thirds of the members of each of its con- 
striuent bodies, concurring therein, 8. D. LECOMPTE, 

RUSH ELMORE. 


I fully concur in the foregoing opinion, and refrain from saying a word on a sukject 
ko well discussed. A. J. ISAACKE., 


